
  

PRE-DETERMINATION AND BIAS 
Localism Act 2011 Guidance 

Pre-determination and bias 
are not Code of Conduct 
issues, but the Monitoring 
Officer does receive queries 
about them, and they could 
be related to declarations of 
interest. Below is guidance 
which was recently issued to 
district councillors about pre-
determination and bias, 
particularly in relation to 
planning and licensing 
matters. 

 
The Localism Act 2011 has 

made “clarifications” to the 
common law on pre-
determination and bias which 
came into force on 15 January 
2012.  The new wording may 
affect how you perform your 
role as elected members 
(particularly when you 
consider regulatory matters like 
planning) and the way you 
can represent your village. 

 
The current rules on pre-

determination (unacceptable: 
where a councillor makes a 
decision on how they will vote 
in advance of hearing the 
arguments), predisposition 

(acceptable: where a 
councillor might have a view in 
favour or against a particular 
issue but has an open mind as 
to the merits of the arguments 
they hear before making a 
final decision) and bias have 
been established via case-law 
over many years.   

 
These rules were developed 

to ensure that councillors 
come to decisions with an 
open mind and did not decide 
on how to vote on an issue 
until they had heard all the 
facts and representations at 
the meeting. 

 
The Government’s view, 

based on feedback from local 
councillors, is that the 
application in some councils of 
the pre-determination rules is 
reducing the quality of local 
debate and stifling valid 
discussion. Councillors can feel 
afraid to publicly express even 
preliminary views on local 
issues for fear of being subject 
to legal challenge. The Act 
aims to make it clear that it is 
fine for councillors to play an 
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DISPENSATIONS 

If the Standards Committee 
has granted you a dispensation 
from a prejudicial interest, that 
dispensation will cease on 30 
June 2012 when the old 
standards regime ends, as the 
dispensation was from an 
interest as defined in the 2007 
regulations.  

 
The Standards Committee 

will still be able to grant 
dispensations after 1 July 2012, 
but these will be dispensations 
from interests as defined in the 
2012 regulations.  It could be 
that the new definitions will 
mean that you no longer 
require a dispensation. 

 
Members of the following 

Parish Councils have 
dispensations which will cease 
to be in effect on 30 June 2012 
and will need to consider 
whether to re‐apply under the 
new regulations: 

• Barrington 

• Barton 

• Bassingbourn‐cum‐
Kneesworth 

• Caxton 

• Coton 

• Croxton 

• Eltisley 

• Foxton 

• Gamlingay 

• Hauxton 

• Little Gransden 

• Longstowe 
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active part in local discussions 
and that they should not be 
subject to legal challenge as a 
result. Councillors should be 
elected confident in the 
knowledge that they will be 
able to act on the issues they 
care about and have 
campaigned upon.  

 
However the Government 

has confirmed that it is a 
clarification and not a change 
to the existing law.  

 
Section 25 of the Localism 

Act states: 
(2)   A decision-maker is not 

to be taken to have had, or to 
have appeared to have had, 
a closed mind when making 
the decision just because—  

(a)the decision-maker had 
previously done anything that 
directly or indirectly indicated 
what view the decision-maker 
took, or would or might take, in 
relation to a matter, and  

(b) the matter was relevant 
to the decision. 

 
This wording codifies the 

current common law position 
arrived at through judicial 
decisions. It does not alter a 
situation where a member has 
said something like "over my 
dead body" in respect of 
voting a particular way on an 
issue as, if a closed mind can 
be shown, the validity of the 
decision can be affected. 

 
What it does do is apply a 

legal presumption of “no 
closed mind” unless the 
contrary can be 
demonstrated. This should be 
helpful in giving councillors 
confidence about making 
their preliminary views on 
particular issues known, or to 
campaign for or against an 
issue.  

 
So a member is able to 

express views on a particular 
issue locally and still 
participate in a valid decision if 
they can demonstrate that 
when taking the decision they 
had approached the issue 
with an open mind (and open 
ears!) and taken account of all 
the relevant information. 
However, if a member has 
expressed particularly extreme 
views on an issue, it will be 
more difficult in practice to be 
able to get away from the 
impression that they would 
approach the decision with a 
closed mind. Therefore it would 
be advisable for members to 
continue to avoid making any 
extreme statements which 
could be said to evidence a 
closed mind or give the 
appearance of bias, 
particularly in relation to 
planning matters.  

 
SCDC’s Constitution 

includes a supplemental code 

of conduct for planning & 
licensing members, which 
states: 

 
“Whilst there is no bar on 

members of the Council 
generally expressing publicly, 
even robustly, their views on 
any application, committee 
members will recognise the 
need to determine 
applications as a committee 
taking into account all 
material considerations at the 
time the application falls to be 
determined.  Members of the 
committee therefore should be 
careful not to express publicly 
a final view on an application 
prior to the meeting of the 
committee at which a decision 
is to be taken however strongly 
they feel.” 

 
Although the District 

Council is the planning 
authority and has the 
responsibility for making 
decisions about planning 
matters, the views of parish 
councils are always taken into 
account. Evidence of pre-
determination at parish council 
level could lead to the 
overturning of a decision by 
the District Council, as the 
parish council’s consideration 
of the application was part of 
the planning process. This can 
lead to costly appeals. 
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REGISTRATION OF INTERESTS: QUESTIONS ASKED 
Answers to questions received since our previous newsletter    
Q: Will I have to declare the interests of my adult children / parents who live with me? 

No. The Localism Act requires that you register the interests only of your spouse, civil partner, or any 
other adult with whom you are living as if married or in a civil partnership, but not that you register the 
interests of adult children, parents, other family, boarders or any other adults living with you. 

 
Q: Does registration of my spouse’s interests involve declaring the name of my spouse’s employer, even if 

it is based outside of South Cambs? 
Yes, it appears likely that your spouse’s interests will relate to their employment and possibly other 
pecuniary interests, but we are still awaiting regulations to set down exactly what is required. 

 
Q: What does SCDC consider reasonable in its expectations of registration of interests for spouses and 

civil partners? 
The requirements for registrations of interests are to be set by the Secretary of State for Communities 
and Local Government through publication of regulations. SCDC is responsible for monitoring 
compliance with the requirements and for publishing the registers of interest, but is not responsible for 
the content of the regulations. 

 
Q: We regard the new requirements as onerous and unnecessary, and have concerns that they have 

the potential to dissuade prospective councillors and will lead to resignations. Can we complain to 
someone? 
Although the Localism Act has received Royal Assent, the regulations defining interests have not 
been published.  It is possible that the wording of these regulations has not been finalised, therefore 
we recommend that anyone who does not agree with the proposals lobby their MP and raise these 
issues. 

 
Q. What do we know with any certainty about interests and the new Standards regime? 

What we know so far is as follows: the Monitoring Officer is required to establish a register of members' 
interests for each authority including for parish councils within their area.  The register must contain 
"disclosable pecuniary interests" (still to be defined in Regulations) but the Act also provides that an 
authority's Code must require registration of non-disclosable pecuniary interests and non-pecuniary 
interests, for which no definition is provided as yet. 
 
Every elected or co-opted member is required to notify the Monitoring Officer (within 28 days of 
being elected or co-opted onto the authority) of all current "disclosable pecuniary interests" of which 
they are aware, and update the register within 28 days of being re-elected or re-appointed.  The 
Secretary of State will prescribe by regulation what constitutes a "disclosable pecuniary interest". The 
Act provides that this will cover the interests not just of the member, but also of his/her spouse, civil 
partner or person with whom he/she lives as if they were spouses or civil partners, in so far as the 
member is aware of his/her partner's interests. 
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Q. What if our parish council wants to go it alone and adopt its own Code? 

The Heads of Legal Services at the Cambridgeshire district, city and county councils, and the 
Cambridgeshire and Peterborough Association of Local Councils (CPALC) recommend that all 
Cambridgeshire authorities, parish, district, unitary and county, adopt the same Code of Conduct 
and the same procedures, to ensure consistency across all tiers of local government and to reduce 
confusion, especially for dual- or triple-hatted members who might find themselves subject to two or 
more separate Codes.  It is hoped that the draft Code will be ready before the new municipal year.  
 
Any parish council which wishes to adopt its own Code must ensure that its Code meets these 
requirements of the Localism Act 2011: 
 When viewed as a whole, the Code of Conduct must be consistent with the principles of 

selflessness, integrity, objectivity, accountability, openness, honesty and leadership;  
 The Code of Conduct must include provisions the authority considers appropriate for the 

registration and disclosure of pecuniary interests and interests other than pecuniary interests. 
Definitions of these categories of interest are yet to be published by the Secretary of State in 
regulations; 

 The requirement that any member with a disclosable pecuniary interest (DPI) in a matter being 
considered at a meeting must disclose to the meeting the nature of that interest. He/she may not 
participate, or participate further, in any discussion of the matter at the meeting, or participate in 
any vote taken on the matter. If this interest has not yet been registered with the Monitoring 
Officer, the member must register this interest before the end of 28 days beginning with the date 
of the disclosure at the meeting. 

Your Standing Orders might also need to be updated to provide for the exclusion from meetings 
during discussions and votes on any matters in which councillors have a DPI. 
 
Your parish council must also publicise your Code of Conduct “in such manner as [you] consider 
likely” to bring it to the attention of your residents. This could be on your website or village 
noticeboard, and in your village magazine. 
 
If you do adopt your own Code, the following provisions of the Localism Act 2011 still apply: 
 Original copies of registers of interests must still be deposited with the Monitoring Officer and will 

be published on the District Council’s website; 
 Copies of the registers of interests must also be published on your parish council website, if you 

have one; 
 Any complaints about breaches of your Code of Conduct must still be made to the Monitoring 

Officer at the District Council. Assessments will be made against the criteria in your Code of 
Conduct. 

STANDARDS COMMITTEE APRIL 2012 MEETING 
The Standards Committee has provisionally scheduled a meeting for Thursday 5 April 2012, starting at 10 am, 
by which time it hopes that the Secretary of State will have published regulations enabling it to proceed with 
making recommendations on a new Code of Conduct and associated procedures. This meeting will be 
open to the public. Please check the Standards Committee’s website, www.scambs.gov.uk/standards, and 
refer to the SCDC Weekly Bulletin, for confirmation of the meeting time and publication of the agenda. 


